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October 8, 2004 
 
To: Ohio Elder La\v At10rneys 
 
Re: New CMS Letter 

Ohio Medicaid Transfer Rule 
 
To Whom It May Concern: 
 

I have attached a copy of an opinion letter from CMS dated September 13, 2004 concerning the Ohio 
Medicaid transfer rule. I can briefly summarize the letter as follows: 

 
This letter was sent in response to my original letter dated 12/2002. I received their first response in a 

letter dated April 26, 2004. I sent a brief letter dated May 28, 2004 in response. I did not request or expect a 
reply. 

 
¶ 2 : They correctly acknowledge their error in the prior letter which stated that Ohio had amended the 
annuity rule consistent with their opinion. Ohio has not yet made any change and does not intend to do so. I 
am invited by the letter to contact the Regional Office. I think this will be a fruitless exercise yet this letter 
puts the burden on me to do so. I may follow-up on this. 
 
¶ 3-4: The presumed transfers in O.A. C. § 5101:1-39-07 (B)(3) are validated by the letter on the basis that 
this provision is merely a procedural one setting up a presumption which can be rebutted. 
 
¶ 15-9 : Ohio Admin. Code §5101:1-39-07(D)(l)(a) penalizing transfers of the home by the community 
spouse after eligibility has been determined for the IS is validated by the letter as one of two permissible 
interpretations of the statute. 
 
¶  10 : My argument that the transfer of non-countable resources should not be subject to a penalty appears to 
have been accepted although the letter does not clearly state this conclusion. The home is referenced as an 
exception to this exception. Their conclusion again is not clearly stated but implication is that the transfer of a 
home can be subject to a penalty. This type of cryptic response is typical of many of the CMS letters. This is 
done either through carelessness or a specific intent not to provide an answer to the issue. My argument that a 
post-eligibility transfer should always meet the exception that it is for a purpose other than to qualify for 
Medicaid is disposed of by a reference back to ¶ 3-4. In other words, we must provide evidence to qualify for 
this exception in the administrative process. 



 
My opinion is that 1396p(c) was not intended to penalize transfers by the spouse after a determination 

of eligibility of the IS. The purpose of the transfer statute is to prevent persons from giving away assets to 
reduce their resources to within eligibility limits. The rule is intended to apply only prior to a determination of 
eligibility. It is not intended to apply to any remaining resources that the applicant or spouse are permitted to 
retain under other Medicaid law provisions after eligibility. This conclusion is supported by reading the 
resources standards, resource exemption, transfer rule, purpose exception to the transfer rule and other 
Medicaid provisions together as a consistent statutory scheme. 

 
There are many other good counter-arguments to the conclusions of the letter. It is possible that these 

issues could be successfully litigated against the State. However, the letter does state a rational interpretation 
of the statute and I believe that this would be enough to pass the permissible interpretation test under the 
Blumer case. 1 Thus, I am not optimistic that we could prevail on this issue in Court. 

 
This interpretation of the transfer rule will have a drastic impact on our clients. I believe this is the 

most urgent and important issue that we are confronted with at this time in Ohio. I suggest that we should 
coordinate our efforts in Ohio and discuss our response to this issue. Please contact me if you have any 
comments or suggestions. 

 
Sincerely, 
 
Michael J. Millonig 

 
MJM/ Encl. 
 

                                                 
1 Wisconsin v Blumer, 534 U.S. 473 (2002) 



 
DEPARTMENT OF HEALTH & HUMAN 5ERVICFS  
Centers for Medicare & Medicaid Services 
7500 Security Boulevard, Mail Stop 52-26-12  
Baltimore. Mary land 21244-1850 
 

Center for Medicaid and State Operations 
 
SEP I 3 2004 
 
Michael J. Millonig 
Michael Millonig Law Group, LLC  
7601 Paragon Road, Suite 103  
Dayton, Ohio 45459-4062 
 
Dear Mr. Millonig: 
 
This is in response to your letter regarding Ohio's Medicaid policies citing various concerns that you believe 
we did not address in our previous April 26, 2004 or July 28, 2003 replies to your earlier correspondence. 
While we have attempted to respond in full to your questions, we note that your queries were presented in a 
format that requires scrutiny of scores of pages of photocopied state regulations with your accompanying 
annotations. CMS Central Office does not have the resources to undertake a review of the entire State 
regulatory code to determine whether each and every provision complies with federal Medicaid law and 
policy. However, we will attempt to clarify federal law and policy in response to your additional points, as we 
understand them. 
 
First, you state that Ohio has not amended its annuity rule since it passed the current rule in November 2002. 
We stated in our April 2004 letter our belief that the State had changed portions of its regulations, including 
provisions limiting purchases of annuities for the community spouse. However, it appears that the regulatory 
changes by the State did not in fact include amendments to the annuity provisions. If you believe that the 
Stat_ not in compliance with federal Medicaid laws or policies, the Regional Office of CMS has the authority 
and discretion to take measures to address that issue. You may wish to contact the Regional Office at: Centers 
for Medicare & Medicaid Services (CMS), Region V, 233 North Michigan Avenue, Suite 600 Chicago, IL 
60601. 
 
Second, you object to the language in Ohio's regulations regarding presumed asset transfers. The federal 
statute, section 1917 (c)(l)(A) of the Social Security Act (the Act), defines improper asset transfers. However, 
the statute is silent as to burden of proof regarding the threshold issue of whether an asset transfer that could 
result in a period of ineligibility took place. The State, by setting forth a series of presumptions in its 
regulations, may merely be putting into place procedures for determining if an asset was transferred for less 
than fair market value. The existence of the presumptions would not in and of itself determine if a period of 
ineligibility would be imposed on an applicant. 
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In the situation where an applicant is trying to establish that a transfer of assets within the look-back 
period should not be penalized because it falls within one of the exceptions listed in Section 1917 (c)(2) of the 
Act, the federal statute leaves to the states considerable discretion in establishing standards and procedures. 
This flexibility includes the State's authority to make determinations regarding transfers exclusively for a 
purpose other than to qualify for Medicaid, referred to in paragraph four of your most recent letter. 
 
You appear to be requesting that we provide additional analysis of State regulations that you believe 
improperly permit the State to penalize transfers by the community spouse. We previously advised you that 
the State can, consistent with the provisions of federal law, impose such penalties. Again, without 
commenting specifically on a particular State policy or regulation, we will explain the basis for the federal 
policy. 
 
The decision of the United States Supreme Court in Wisconsin v. Blumer, No. 00-952 WL 236700 
(February 20,2002) established that the Secretary of the U. S. Department of Health and Human Services 
(DHHS) may leave to the states the interpretation of a provision of the Medicaid statute, when the statute does 
not clearly or unambiguously require a particular reading of the provision in question. Section 1924 (c)(4) of 
the Social Security Act states that, during the continuous period in which an institutionalized individual is in 
an institution and after the month in which he or she is determined to be eligible, no resources of the 
community spouse "shall be deemed available" to the institutionalized spouse. However, the statute does not 
specify what "deemed available" means in this context. 
 
We believe that states may choose between two supportable interpretations of the "deemed available" 
language in light of the statutory ambiguity. States may determine, with respect to post-eligibility transfers by 
community spouses, that penalizing such transfers of resources would have the effect of treating those 
resources as being constructively available to the institutionalized spouse and violate the requirement of 
section 1924 that the community spouse's resources are not "deemed available" to the institutionalized spouse 
once eligibility has been determined. States may therefore permit the community spouse to transfer those 
resources to a third party without a transfer penalty being incurred by the spouse in the institution. 
 
Alternatively, states could interpret section 1924 (c)( 4) as addressing the availability of resources as part of 
the redetermination process after the institutionalized spouse's initial eligibility determination. In other words, 
"deemed available" could be read as meaning the Supplemental Security Income (SSI) process of deeming 
resources from an ineligible spouse to an eligible spouse. Under this interpretation, a state would be basing 
the imposition of a penalty for a post-eligibility transfer by a community spouse on the requirements of 
section 1917 (c)( I) of the Act. This section requires states to impose a penalty if an institutionalized 
individual or the individual's spouse transfers assets for less than fair market value. Under section 1917 (e)(1), 
"assets" include all resources belonging to the individual or the individual's spouse. Thus, a community 
spouse's transfer of resources, whether the resources belong to the spouse or the institutionalized individual, 
can be imputed to the institutionalized individual, and can be subject to penalty. in the context of a post-
eligibility transfer by a community spouse, these provisions taken together would allow a state to impose a 
penalty without making a determination that the transferred resources were actually "available" to the spouse 
in the institution. Rather, imposition of a transfer penalty would be based on section 1917 (e) (l) language 
requiring states to impose a penalty when assets, as defined in section 1917 (e)(1), are transferred by the 
individual or the individual's spouse. In summary, we believe that by adopting the latter interpretation of 
"deemed available", the State may impose a penalty for post-eligibility transfers of resources by a community 
spouse. 
 
Finally, you stated that you do not believe that our prior correspondence addressed the issue of transfers of 



exempt resources, or transfers for a purpose other than to qualify for Medicaid. Transfers of exempt resources 
are covered by Section 1917 (c)(5), which defines the term "resources" as having the same meaning that it 
would have in the Supplemental Security Income (SSI) program, with the exception that assets excluded 
under Section 1613 (a)(l) of the Act are not excluded as resources for the purpose of applying the Medicaid 
transfer of assets rules. This exception refers to the home. We have already addressed the exception in 1917 
(c)(2)(C) for transfers of assets made exclusively for a purpose other than to qualify for Medicaid in the third 
paragraph of this letter. 
 

Sincerely, 

Gale P. Arden 
Director 
Disabled and Elderly Health Programs Group 

 
Cc: 
 
Regional Administrator 
Region V, Chicago 
Attn: Associate Regional Administrator Division of Medicaid and State Operations 
 
Ohio Department of Job & Family Services Ohio Health Plans 
Attention: Mary Mynatt 
30 East Broad Street 
31st Floor 
Columbus, OH 43215-3414 
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Glenn A. Stanton, Acting Director  
Dept of Health & Human Services  
7500 Security Blvd Mail Stop S2-26-12  
Baltimore MD 21244-1850 
 
Re: Ohio Medicaid Annuity & Transfer Rule Your Letter dated April 26, 2004 
 
Dear Mr. Stanton: 
 

Thank you for your letter and analysis concerning the above. I appreciate your time and effort 
to review my questions. 1 would like to briefly follow-up on a few matters raised in your letter. 

 
Please note that Ohio has not amended the annuity rule as of this date and it is still the same 

as the version passed in November 2002. 
 
Your letter did not address my argument that the presumed transfers in O.A.C. §5101:1-39-

07(B)(3) are in violation of the federal statute. 
 
Your brief response to the issue presented by O.A.C. §5 101: 1-39-07(D)(I)(a) cites only the 

introductory rule in the statute ("or the spouse of such an individual" 1) without any discussion or 
analysis of the primary issues presented by the exceptions. Your letter does not address the following 
issues: 1) exceptions for transfers of exempt resources; 2) exception for a transfer for a purpose other 
than to qualify for Medicaid. Therefore, I still consider this to be an open issue which unfortunately 
may have to be resolved in the Courts. 

 
Thank you again for your letter. 
 
Sincerely, 

. 
Michael J. Millonig 

 
MJM/ 
Encl. 
cc: John Hayes, Director, Ohio Dept of Job & Family Services 

                                                 
1 42 U.S.C. 1396p(c)  


